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TRADE AND FOREIGN INVESTMENT IN THE 
AMERICAS: THE IMPACT ON INDIGENOUS 
PEOPLES AND THE ENVIRONMENT 
. Kevin C. Kennedy· 
INTRODUCTION 
Within the Western Hemisphere the United States is a party to three 
free trade agreements: the North American Free Trade Agreement 
(NAFfA), the U.S.-Chile Free Trade Agreement, and the Dominican 
Republic-Central American Free Trade Agreement (DR-CAFfA). 
Three others in the process of negotiation: the bilateral U.S.-Panama 
Free Trade Agreement; the regional Andean Free Trade Agreement with 
Colombia, Peru, and Ecuador; and the hemispheric Free Trade Area of 
the Americas. Besides liberalizing trade in goods and services, these 
free trade agreements (FT As) contain detailed provisions on market 
openings for foreign direct investment, essentially permitting the free 
movement of capital across national borders. In addition, these FT As 
contain a separate chapter (or in the case of NAFfA a separate side 
agreement) dealing with trade and the environment. 
The question that many observers have repeatedly posed is what is 
the impact of international trade and foreign investment on the 
environment and on indigenous peoples within the Hemisphere? A 
number of subsidiary questions have also been raised. For example: 
• Do the FT A environmental chapters make a difference or are they 
simply hollow promises? What impact do the environmental chapters 
in regional FT As have in promoting sustainable development? 
• Because much of foreign investment in the Western Hemisphere 
deals with natural resources extraction, a subsidiary but equally 
important issue is the impact of regional FT As on indigenous peoples. 
• In a closely related vein the international financial institutions, such 
as the World Bank and the Inter-American Development Bank, are key 
players in regional investment and economic development. What role 
do they play or should they play in promoting sustainable development 
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and in mitigating the negative environmental impact of regional 
development projects? 
• Other than complying with local law , do multinational corporations 
have any additional responsibility to local populations and to the 
environment when making a foreign investment? If they do, who 
establishes codes of corporate social responsibility? Should this left to 
self-regulation or should government intervene? 
• How should traditional knowledge be protected? What are the 
deficiencies in multilateral intellectual property legal regimes, the most 
important of which being the WTO Agreement on Trade-Related 
Aspects of Intellectual Property Rights. 
• Finally, when government officials are involved in the investment 
approval process, is that process transparent? Do persons who might be 
adversely affected by a foreign investment have participatory rights in 
the approval process? 
On October 7-8, 2005, Michigan State University College of Law 
hosted a conference to explore these broad questions. Speakers from 
academia, intergovernmental organizations, and non-governmental 
organizations and from a number of countries within the Hemisphere 
(Canada, Colombia, the Dominican Republic, Ecuador, Mexico, and the 
United States) expressed wide-ranging views. Their educational 
backgrounds and expertise were equally varied: lawyers, economists, 
journalists, anthropologists, environmentalists, and activists. Their 
papers are being published in this special issue of the Journal of 
International Law, which is being distributed to policymakers 
throughout the Western Hemisphere. 
